10/18/2016 DRAFT CAFO sent to Whele Foods Market with WEM Revisions — EPA ediis
11-10-2016

BEFORE THE ERNVIRONMENTAL APPEALS BOARDERITEDETALES
UMITEE STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTOR, B.C,

IN THE MATTER OF: EPA Docket No.

RCRA-HQ-2016-

Whole Foods Market Group, Inc.,

Whole Foods Market California, Inc.,
Mrs. Gooch’s Natural Food Markets, Inc.,
Whole Foods Market Pacific Northwest, Inc.,)
and Whole Foods Market Rocky Mountain/ )
Southwest, L.P., )

Proceeding Under Section 3008(a) of the
Resource Conservation and Recovery Act,

)
)
)
)
)
)
) 42 U.S.C. § 6928(a)

)
RESPONDENTS. )

CONSENT AGREEMENT AND FINAL ORDER

L PRELIMINARY STATEMENT

1. Complainant, the United States Environmental Protection Agency (“EPA”), and
Respondents, Whole Foods Market Group, Inc., a Delaware corporation, Whole Foods Market
corporation, Whole Foods Market Pacific Northwest, Inc., a Delaware Corporation, and Whole
Foods Market Rocky Mountain/Southwest, L.P., a Texas limited partnership (collectively the
“Respondents” or “Whole Foods Market™), hereby enter into this Consent Agreement and Final
Order (“CAFO”) before taking testimony and without adjudication of any issues of fact or law
herein.

2. Complainant and Respondents, having conferred for the purposes of setflement

oursuant to the Consolidated Ruldes of Practice Governing the Admunistrative Assessment of Crvil

Penalties and the Bevocation/Termmnation or Suspension of Permits (“Consolidated Bules™), 44

C.FR.§22.18, and expressing a mutual desire to enter into a global agreement covering the Whole
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Foods Market Sstores identified in Appendix A of this CAFO, which is attached hereto and
incorporated by reference herein, have agreed to the execution of this CAFO. Respondents hereby
agree to comply with the terms of this CAFO.

3. For the purposes of these-preceedings,-Respondents—admt-the-jurisdictional

sHegations-herem-however-Respondenis-neither admit- nor deny-the factnal and -legal sHegations

econtamed-u-this CAFO and in accordance with the specific requiremenis for setilement set forth

m40 C.FR. §22. 1852

a.  Respondents adimit the junisdictional allegations set forth in this CAFOQ; **{ Formatted

b. . Respondents neither admit nor deny the specific factual allegations and legal

conclusions contained in this CAFO;

¢. Bespondents consent to the assesament and pavment of the civil penaliy 1 the

amount and by the method set forth in this CAPO;

d. Respondents consent to fully umplement the compliance provisions set forth in

this CAFO; and

e, Bespondents comsent to fully pmplement the Supplemsental Environmental

Projecis set forth in this CAFQ.

4. The Respondents waive anyv right they may have to contest the allegations m thige— { Formatted: Normal

CAFO.; any right o appeal the proposed Final Order set forth herein, and watve all defenses which

have been raised or could have been rased o the claims set forth in the CAFO., 40 CFR.§

22.18(b)2y.  Respondents do not waive anv claims or defenses Respondents have o the

mterpreiation of the CATO or is lerms.

iR THE PARTIES “‘5&-/"'{ Formatted: Font: Bold
! Formatted: Centered, Numbered + Level: 1 +
Numbering Style: |, i, Ill, ... + Start at: 1 + Alignment:

Left + Aligned at: 0.25" + Indent at: 0.75"
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5, Gregory Sullivan, Acting Direclor, Waste and Chemical Hnforcement Divigion,«

lawinl delegation, to mitiate and seitle ¢ivil adnunistrative actions brought pursuant (o Section

3008(ay of RCRA, 42 U.S.C. § 6928(a).

Respondents own and operate the Whole Foods Market Stores identified m

Appendix A of this CAFQ.

Hi. JURISDICTION

7 The parties agree to the commencement and conclusion of this matter through the
issuance of this CAFO, which is authorized pursuant to Section 3008(a) of the Solid Waste
Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976 and the

Hazardous and Solid Waste Amendments (“HSWA”) of 1984 (collectively, “RCRA™), 42 U.S.C.

§ 6928(a) and the Consclidated Rules, 40 C.F.R. §§ 22.13(b) and 22.18(b)(2) and (3).

Section 3006(b) of RCRA, 42 U.8.C. § 6926(b), provides that EPA mav authorize

a state to administer ifs hazardous waste program in lieu of the federal program, when the

Administrator deems the state to be equivalent to the federal program. *

9. Pursuant to RCRA Sections 30066b}; 42-H-5-6-5-6926(b); and Section-3008(a)-and

{23, 42 US.C. §§ 6926, 6928(a)-and (£}, a viclation of any requirement of law onder an anthonized

state hazardons waste program 13 a violation of a requirement of Subtitle C, and EPA may entforce

federally-authorized-appreved--state hazardous waste programs_by issuing orders requining

' Fach of the Affected States and Territories deseribed herein, with the exception of lowa, have reeeived suthorization
to admunister the base RURA hazardous waste program (requirements imposed by the Solid Waste Disposal Aet prior
to the Hazardous and Sehd Waste Amendmenis of 1984} 1 Heu of the federal povernment’s propram. Not all the
Affected States and Territories described horem are authonired to adwinister the Universal Waste regulations at 40
CER. Part 273,
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compiance immediately or within a specitied time for such viclations;as

The violations of BCRA described herein are alleged to have occurred 1 all e ﬂ Formatted: Left, Indent: Left: 0"

Affected States and Terntories and this compliance aereement covers Whole Foods Market’s

Stores m all Affecied States and Territories, so citations to federal BCRA regulations are used

for the parties” convenience. Respondents agree that the terms of this compliance agreement

govern their actions bui that States mav impose requiremenis broader i scope than the federal

regulations and this CAFO.

Pursuant to RCRA Section 3008(a)2), 42 U.S.C. § 6928(a)(2), notice of the

commencement of this action has been given to all Affected States and Territories.

IVE. DEFINITIONS

_Unless otherwise expressly provided herein, terms used in the CAFO that are

defined in RCRA, 42 U.S.C. §§ 6901 et seq., or in regulations promulgated under RCRA, 40 C.F.R.
Parts 260-279, or in a state’s authorized hazardous waste program, shall have the same meaning
in this CAFO as such term has under RCRA or under federal or applicable authorized state
regulations. In the case ot a contlict between federal and state definitions, federal definitions shall
control. Whenever terms defined below are used in this CAFO, such definitions shall apply:

a. “Affected State and Territory” means a state or territory of the United States in which

a Whole Foods Market Store is located as identified in Appendix A of this CAFO.
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Oklahoma, Texas, Louisiana, New Mexico, and Arkansas are not Affected States for
purposes of this CAFO.

b. “Business Day” means any day other than Saturday, Sunday, or a federal or legal
holiday.

¢. “Conditionally Exempt Small Quantity Generator” means a facility that generates 100
kg of hazardous waste or less in a calendar month.

d. “Confidential Business Information” or “CBI” shall have the same definition as in 40
CFR. §§2201-2.406.

e. “Consent Agreement and Final Order” or “CAFO” shall mean this Consent Agreement
and attached Final Order and all Appendices hereto. In the event of contlict between
this Consent Agreement and any Appendix, this Consent Agreement shall control.

f. “Consumer Products” shall mean any merchandise sold by Respondents at Whole
Foods Market Stores, which if discarded, may have to be managed as RCRA hazardous
waste.

g. “Day” means a calendar day unless expressly stated to be a business day. In computing
any period of time under this CAFO, where the last day would fall on a Saturday,
Sunday, or federal, legal or Affected State or Territory holiday, the period shall run
until the close of business of the next business day.

h. “Effective Date” is defined in Section XVIII of this CAFO.

1. “EPA” means the United States Environmental Protection Agency.

J- “Large Quantity Generator” means a facility that generates 1000 kg or more of

hazardous waste in a calendar month.
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k. “Notity” and “Submit” and other terms signifying an obligation to transmit or
communicate documents and information mean to deliver in person, send via electronic
mail, deposit in the U.S. mail or dispatch by express courier so that such transmission
or communication arrives to the designated recipient by close of business on the day
required by this CAFO. If that required day is not a Business Day then the delivery,
deposit, or dispatch shall be made by the close of business the next Business Day.

1. “Paragraph” shall mean a portion of this CAFO identitied by an arabic numeral and, in
some cases, an associated lower case letter.

m. “Parties” shall mean Complainant and all Respondents.

n. “RCRA” means the Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et
seq.

0. “Respondents” roean the entities described 1o Paragraphs 1 and 6 of thus CAFO . orone

or more such Respoudent(s) as applicable.

0. “Retail Associate” means a Whole Foods Market Store employee, including store

leadership and team members.

#.“Section” shall mean a portion of this CAFO identified by a roman numeral.

r.__“Small Quantity Generator” means a tacility who generates more than 100 kg and less

than 1000 kg of hazardous waste in a calendar month.

g5 “Brmall Quantity Handler of Universal Waste” means a universal waste handler who  ~— { Formatted: Left

does not accunmlate 5,000 kilograms or more of universal wasie (¢.g., batteries,

mercurv-containing equipment, of lamps, calculated collectivelv) at any time.

261.4(a) or that is not excluded by variance granted under §§ 260.30 and 260.31.
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“Stores,” “Facilities,” or “Whole Foods Market Stores” mean Whole Foods Market

retail grocery stores, or any future Whole Foods Market retail grocery store (including
“365 by Whole Foods Market” stores), located in the United States (including Puerto

Rico and other U.S. territories). This term does not include distribution centers owned

and operated by Whole Foods Market.

v.  “United States” means the United States of America, and all of its departments,

agencies, and instrumentalities.

w. “Umiversal Waste” means certain hazardous wastes that are subject fo the universal

wasie requirennenis of 40 C F.R. Part 273 mcluding fluorescent lamps.

&%, “Universal Waste Handler” ncludes a generator of mniversal waste, *—{ Formatted: Left

V.STATUTORY AND REGULATORY BACKGROUND

13 RCRA Subtitle C, 42 US.C. 88 6921 of seq., empowers EPA to identify and list

hazardous wastes. It also authonizes EPA 10 regulate hazardous waste penerators, fransporiers,

and the owners and operators of hazardous waste treatment, storage, and disposal facilities. EPA

has promudgated regulations fo implement RCRA Subtitle C, which are set forth at 40 CF R, Parts

260-279.

14. Pursuant to Seciion 3001 of RCRA, 42 US.C. § 6921 BPA promulsated

regulations to define what materials are “solid wastes,” and of these solid wastes, what wasies are

regulated as “hazardous wastes.” These regulations and definitions are set forth at 40 CF R, Pant

261.

i5. Pursuant 10 40 CF.R.§ 261 2. a “solid wasle” 1s anv discarded matenial that is not

otherwise excluded by resulation o vaniance,
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16, Pursvant to 40 CF. R Part 261, there are two (2) catesories of hazardous wastes—

“listed” and “characteristic.” Those wastes that have been determined to be harardous by

defimition have been assigned certain identification numbers and are referred fo as “lisied wasies.”

“Characierisiic hazardons wasies” are solid wastes that exbubil one or more of the following

characteristics: ienitability, reactivity, corrosivity or toxiciiy.

Section 3002 of RCRA, 42 U S.C. § 6922 requires EPA {0 establish standards

applicable to zenerators of hazardous wastes. These standards are codified at 40 CFR. Part 262

and include reguirements for defermining whether a waste 1s hazardous, managing wasie i proper

containers, labeling and dating containers, Inspecting waste storage areas, fraining. planning for

emergencies, and procedures and requirements related o shipping wastes off-site for treatment

atorage, or disposal,

VL EPA FACTHAS

_Each Respondent is a “person” as defined in Section 1004(15) of RCRA, 42 U.S.C.

§ 6903(15) and 40 C.F.R. § 260.10.

_Respondents own and operate the Stores identified in Appendix A of this CAFO.

The stores identified in Appendix A are “facilities” within the meaning of 40 C.F.R. § 260.10.

_Respondents sell Consumer Products, some of which may become “solid waste”

when they are returned, expired, spill or are in a condition such that they cannot be used for their
intended purpose.

_Some of the Consumer Products that become solid waste may be considered

hazardous waste under federal or state law by having the characteristic of ignitability (D001),

corrosivity (D002), or toxicity (D007, D010, D009, and D011).
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> Most, if not all, Whole Foods Market Stores generate 100 kilograms (“kg”) of
hazardous waste or less in any given month, and therefore, are considered Conditionally Exempt
Small Quantity Generators (“CESQGs”) pursuant to 40 C.F.R. § 261.5. As CESQGs, the Stores
are exempt from regulation under the hazardous waste generator requirements at 40 C.F.R. Part
262 and the notification requirements of RCRA Section 3010 in any given month, provided that
the requirements in 40 C.F.R. § 261.5 are met.

23 Between August 2014 and August 2015, EPA Region 6 conducted an investigation
of Respondent Whole Foods Market Rocky Mountain/Southwest, L.P.’s Stores located in Texas,

Oklahoma, New Mexico and Arkansas and found that these stores contained customer returns and

expired products that are hazardous waste due to the charactenstics wdentified w paragraph 21 of

this CAFO.-

24, The mvestigation described in Paragraph 23 of this CAFO revealed that Respondent

Whole Foods Market Rocky Mountain/Southwest, L.P. failed to make sufficient bazardous waste

deternmnation of its solid waste streams as required by 40 C F R, §262.11{ch

25. The investigation described in Paragraph 23 of this CAFO also revesled thai

Respondent Whole Foods Market Rocky Mountain/Southwest, L.P. 15 a small quantiiy bandler of

uriversal waste that failed to comply with one or more of the universal wasie requirements sef

forthin 40 CF.R. 88 273.13 through 273,16,

o~

As a result of the mvestigation, EPA Region 6 and Respondent Whole Foods
Market Rocky Mountain/Southwest, L.P. entered into consent agreements and final orders for the

Stores located within EPA Region 6’s jurisdiction (the “Region 6 CAFOs”).2

3 As set forth in Paragraph 26 of this CAFO, Respondent Whole Foods Market Bocky Mountain/Southowest, LP.
owns and operates Whole Foods Market Stores in Texas, Oklahoma, Arkansas, and New Mexico. Whole Food
Company, Ing.—not a party 1o this ¢case—owns and eperates Whole Foods Market Stores in Louisiana. Sez USEPA
Docket Nos. RCRA-(6-2016-0904 through G308 for the Repion 6 CAFGs.
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as-In September 2016, the Respondents approached

snd-EPA-hove-mutualbe-agreed to voluntarily discloscenteranto-a similar violations of RCRA at

Whole Foods Market Storesagreement-forstores located in-all states and territories other than those

covered by the Region 6 CAFOs. Respondents also disclosed that there were no spills, leaks or

releases from their Stores resulting from these wvoluntarily-disciosed wviolations. EPA and

Respondents have engaged in expedited discussions to reach the agreement contained herein,
which includes implementation of an enhanced hazardous waste management system in all of
Respondents’ Stores. This enhanced hazardous waste management system is designed to ensure
the proper management of hazardous wastes at all Whole Foods Market Stores, and in many
respects goes beyond the minimum requirements necessary for compliance with the applicable
federal and state hazardous waste laws and regulations. This program is more fully described in

Paragraphs  of this CAFO and appendices_ .

_Respondents have already taken steps to implement their enhanced hazardous waste
management program, prior to the Etfective Date of this CAFO.

Hazardous Waste Determinations

_Pursuant to 40 C.F.R. § 262.11, a person who generates a solid waste is required to

determine if that waste is hazardous.

30, Based upon the-terms-of-the-Region 6 s _investigation and discussions between the—

Partigs, as described in Paragraph 27 of this CAFO,and - witheut-mndependentinveshigation orany

admission-of-lability-or-guilt-by-Respondents; EPA has concluded that Respondents did not
systematically make hazardous waste determinations at all Whole Foods Market Stores as required

by 40 CF.R. § 262.11.
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19 Eluniversal Waste Management *;V»—/{ Formatted: Font: Bold, Underline

31, Porsuant to 40 C.FR. § 273,10, a small guantity handler of yniversal wasie musi

comply with 40 CF.R. § 273.10 through 273 20 ERA - did netadentifirany spillsdeaks-orveleases

at-or-from-Respendents” facihities.

-y

Based upon Region 6's mvestigation and discussions between the Parties, as

described in Parmagraph 27 of this CAFO, EPA has concluded that Respondents did not

svstematically comply with some of the standards set forth in 40 C.F R, § 273,13 through 273.16

at all Whole Foods Market Stores.

Vil. TERMS OF SETTLEMENT

_Based on the foregoing, the Parties agree to the entry of this CAFO on the terms set

forth herein.

A. Compliance Provisions 4»:X:,/{ Formatted: Font: Bold, Underline

_Although a majority of Whole Foods Market Stores may qualify as CESQGs in any

given month, pursuant to 40 CF.R. § 261.5, the enhanced hazardous waste management program
implemented by Respondents at Whole Foods Market Stores, as referenced in Paragraphs

through  and Appendices through of this CAFO, generally seeks to satisty the

hazardous waste generator requirements applicable to Small Quantity Generators (“SQGs”) and,

therefore, goes above and beyond the minimum requirements applicable under the law.

5. As a condition of selilement. Respondents consent to and agree to implement the

following measures_in accordance with the timeframes (if applicable) set forth below as part of

their enhanced hazardous waste management program:
a. If applicable, Respondents shall obtain an EPA identification number for a Whole

Foods Market Store pursuant to 40 C.F.R. § 262.12.
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b. Respondents must make a hazardous waste determination on all solid waste

generated in its Stores pursuant to 40 C.F.R. § 262.11. As a means of complying
with this requirement, Respondents have implemented, and will continue to
implement Regional and/or State-specific hazardous waste determination guidance

charts.  These Regtonal and/or State-specific hazardous waste determimation

guidance charis are described and set forth in Appendix B of this CAFO. These

charts are marked as and considered Confidential Business Information pursuant to

40 CER. Part 2.

Within days of the Effective Date of this CAFQ, Respondents will hire a third-

mdividual  store-acquired products, and determine whether those Consumer

Products, if discarded, would become hazardous waste pursuant to federal and state
law and regulations {“RCRA [tems™). The third-party consultant, after identifying

the potentially hazardous items, will load the information ¢i.e., RCRA ltems) into

Respondents’ electronic hazardous waste identification system for use at Whole
Foods Market Stores in identifying and classifying all solid waste streams.

Bespondents’ electronic harardous waste identification svstem is a handheld

termmnal (or equivalent), This system is described and set forth n Appendix C of

this CAFO. This svstem is marked as and considered Confidential Business

Informaiion pursuant to 40 C.F R, Pari 2.

To the extent Consumer Products become hazardous waste, Respondents have
implemented, and will continue to implement a system to properly accumulate and

store hazardous waste on-site per reguirements apphicable 0 SOGs at 40 CF.R.§
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26234, melnding, but not bmated o, accumulation lme Hmils, imspections,

management of contamers, and the special requirements for ncompatible wastes.

This system, {commonly referred to as the “bucket” or “tote” system,} accumulates

and stores hazardous waste per RCRA provisions until it 1s picked up by a licensed

hazardous waste hauler for proper off-site transport and disposal. _Respondenis

shall maintam records and other documentation to demonsirate proper off-site

transport and disposal at their Stores pursuant to 40 CFR. 8 262 .40, The “bucket”

or “iote” svstem and ifs associaled quick-reference matenals for Retaill Associates

are further described and set forth i Appendie D of this CAFO. This svstem is

marked as and counsidered Confidential Business Information pursuant 1o 40 C.F R,

e. Respondents have implemented, and will continue to implement mandatory

hazardous waste management training at its Stores for all Retadl Associates. The

Ex. 4 CBI

services. The bazardous waste management trainings for Retad Associates |Ex. 4¢Bl|

[ ——

i Ex. 4 CBI nre further described in Attachmment E of this CAFO.

The u‘ainings? Ex. 4 CBI Ea’.re marked as_and considered Confidential

Business Information pursuant to 40 CF.R. Part 2 In-order-te-assist-Hs-Stores-mn

woplementing this-enhanced hazardous-waste management program, Respondents
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36, In order fo assist ifs Stores in moplementing the enhanced hazardous waste

managerment program described in Paragraph 35 of this CAFQ, Respondents will develop and

implement standard operating procedures (S0P for use by Retail Associates ai their Stores.

These SOPs must be available and accessible to Retail Associates. These procedures are further

described m Attachment F of this CAFQ. The SOPs are marked as and considered Confidential

Business Information pursuant 10 40 CF.R. Part 2.

37. No later than January 31, 2018 and annually thereafter vmtil termination of this

CAFO. Respondents must submit an annual report to EPA for the preceding calendar vear that

shall include: all RORA Hems identified by the third-party consultant described in Paragraph 35(¢),

implementation progress of 18 electronic hazardous waste ideniification svsiem described in

Paragraph 35(cy, and anv other changes or updates associated with s enhanced hazardous waste

wanagement program, as described in Paragraphs 35 and 36 of this CAFO. These annual reports

will be marked as and considered Confidential Business Information pursuant to 40 CF R Part 2.

38. Third Party Audit [To Be Discussed]

Respondents must shall—certify compliance to EPA with the appropriate

documentation to certity that they are complying with the requirements set forth in Paragraphs

above, within davs of the schedule provided for completion in Appendix . The

certification and supporting documentation should be provided to:

Greg Sullivan, Acting Division Director
Waste and Chemical Enforcement Division
Office of Civil Enforcement

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W. (2249A)
Washington, DC 20460
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B. Civil Penalty s

49, Respondents agree to pay a civil penalty in the sum of § within thirty (30)

days of the Heffective Pdate of this CAFO.

_Respondents must pay the assessed civil penalty by either cashier’s check, certitied
check, or wire transter, made payable to: Treasurer, United States of America. Payment must
be remitted in one of three (3) ways: regular U.S. Postal mail (including certified mail), overnight
mail, or wire transfer. For regular U.S. Postal mail, U.S. Postal Service certified mail, or U.S.
Postal Service express mail, the check should be remitted to:

United States Environmental Protection Agency

Fines and Penalties

Cincinnati Finance Center

P.O. Box 979077

St. Louis, Missouri 63197-9000
For overnight mail (non-U.S. Postal Service, e.g. Fed Ex), the check should be remitted to:

U.S. Bank

Government Lockbox 979077

U.S. EPA Fines and Penalties
1005 Convention Plaza
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SL-MO-C2-GL
St. Louis, Missouri 63101
Phone No. (314) 425-1818

For wire transter, the payment should be remitted to:

Federal Reserve Bank of New York

ABA Routing Number: 021030004

Account Number: 68010727

SWIFT address: FRNYUS33

33 Liberty Street

New York, NY 10045

Field Tag 4200 of the Fedwire message should read: “D 68010727 Environmental
Protection Agency”

The case name and document number (In the Matter of Whole Foods Market Group, Inc., et. al.,

Docket No. RCRA-HQ-2016- ) must be clearly documented on or within Respondents’

chosen method of payment to ensure proper credit.

o

Respondents shall submit a copy of the payment to the following addresses:

U.S. Environmental Protection Agency
Clerk of the Board

Environmental Appeals Board

Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460-0001

Laura Welles, Attorney-Advisor

Waste and Chemical Enforcement Division
Office of Civil Enforcement

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W. (MC 2249A)
Washington, D.C. 20460

.. Penalties paid pursuant to this CAFO are not deductible for federal purposes under

26 U.S.C. § 162(1).
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Pursvant to 31 U.S.C. § 3717 and 40 CF.R. § 13.11, unless otherwise prohibited

by law, EPA will assess interest and late payment penalties on debts owed to the United States and

a charge to cover the costs of processing and handling the delinquent claim. Interest on the civil

penalty assessed in this CAFO will begin to accrue thirty (30) days after the effective date of the

CAFO and will be recovered by EPA on any amount of the civil penalty that is not paid by the

respective due date. In accordance with 31 U.S.C. § 3717 and 40 C.F.R. § 13.11, Respondents

must pay the following amounts on any amount overdue:

a. Interest. Any unpaid portion of a civil penalty must bear interest at the rate

established by the Secretary of the Treasury pursuant to 31 U.S.C. § 3717(a)(1).
Interest will therefore begin to accrue on a civil penalty or stipulated penalty if it is
not paid by the last date required. Interest will be assessed at the rate of the United

States Treasury tax and loan rate in accordance with 40 C.F.R. § 13.11(a).

. Monthly Handling Charge. Respondents must pay a late payment handling charge

of fifteen ($15.00) on any late payment, with an additional charge of $15.00 for
each subsequent thirty (30) day period over which an unpaid balance remains.

Non-payment Penalty. On any portion of a civil penalty more than ninety (90) days

past due, Respondents must pay a non-payment penalty charge of six percent (6%)
per annum, which will accrue from the date the penalty payment became due and
is not paid. 40 C.F.R. § 13.11(c). This non-payment penalty charge is in addition

to charges which accrue or may accrue under subparagraphs (a) and (b).

. Supplemental Environmental Project

[Terms TBD]

ik, Belav in Performance/Stipulated Penalties
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46, Respondents shall be lable for stipulated penalizes to the HPA, as specified below

tor failure fo comply with the requirements of this CAFO, unless excused by EPA in 18 sole

discretion. Compliance by Bespondents shall include the timely completion and submuttal of any

reports or other subnussions required by this agrecment or any subsequent modification.

Respondenis must pay stipulated penalties in the following amounts for the folowing obligations

m the amonnts set forth below:

a. for failure o timely submit reports; or s—4 Eormatted
b. for faiure to comply with Paragraphs of this CAFO.

Peried of Fallure to Comply Benalty Per Vislation Per Day

st through 7th day $100.00

8th through 21st day $250.00

22nd through 30th day $500.00

Greater than 30 days 31,800

47, Pavment of stipulated penalties will not alter in any way Whole Foods Market's

obligation to comply with the requiremnents of this CAFO.

48. Mothine in this CAFC will reguire Respondents tomeet more  stripgent

requirernenis contained o s CAFD m the event that the applicable law becomes less siringent,

Within sixtv (903 davs of Whoele Foods Market providing wrilten notice to HPA that applicable

reguirernents have been modified by issuance of anv new EPA fnal regulation {as promulgated in

the Federal RBegistery: policy or ewidance povernimg hazardous waste managernent: upon HPA

approval or promudzaticn ol new or revised wasts management standards, orupoen the ssuange of

a permit that contains new requirements vertaining o Whole Foods Market's operations, Whele
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Foods Makel payv conform s practices to the less sttnsent obligations couptamed w the

apphicable new regulation, policy, new or revised standard or pert,

30 P T

VIii. OTHER MATTERS

A, —Effect of Settlement/Reservation of Rights ]
<

! In accordance wiih the Consolidaied Rules, 40 C.F K. & 22 18(¢). completion of the

terms of this CAFO resolves only Respondents’ hability for federal civil penalties for the

violations alleged in Section V1 (EPA Allegations and Determmaiions) of this CAFQ Thetemns

Nothing in this CAFO shall relieve Respondents of the duty to comply with all
applicable provisions of RCRA and any other federal, state, or local laws and regulations.
51, Notwithstanding any other provision of this CAFO, nothing in this CAFO shall be
construed to limit the authority of the EPA to take any action against Respondents to address
conditions that may present an imminent and substantial endangerment to human health or the

environment.

52. Complamant reserves the right to lake enforcement action against Respondents for

any future viclations of RCRA and the unplementing repulations and fo enforce the fenms and

conditions of this CAF(.

_ Except ag expressly provided herein, nothing in this CAFQ shall consiitute or be

constraed as a release from any civil or crinmnal claim. cause of action or demand in law or eguity
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for anv ligbihitv Bespondents may have arising oui of, or relating 10 any way o, the storage

transporiation, release, or disposal of any harzardous constituents, hazardous sabstances, hazardous

wastes, pollutants. or contarninants found at, taken to, or taken from the Respondents’ Stores

._Unless specifically allowed under the terms of this CAFO, this CAFO may be

amended or modified only by written agreement executed by both the EPA and each Respondent.

B

8. —Parties Bound Costs - /"{ Formatted: Font: Bold, Underline
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action, their officers, directors, agents, emplovees. successors, and assions.  The undersizned

AY
{Formatted: Font: Bold, Underline

representative of each party to this CAFO certifies that be or she 1s fully authorized bv the party

whom he or she represents to enter into the terms and conditions of this CAFO and 1o execute and

to leeally bind that party to it

. Bispute Resolution { Formatted: Font: Bold, Underline

)
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56, The dispute resolution procedures of this Section shall be the exclusive mechanism A B, C, ... +Startat 1 + Alignment: Left + Aligned at
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to resolve disputes arising under or with respect fo this CAFO.

57. If Respondents disagree, in whole or in part, with anv decision by EPA under flus

CAFQ, Respondents shall notify EPA through the Chief of the Waste Enforcement Branch, and

the Parties must use their begt efforls to mformallv and in sood faith resolve all dispules or

differences of opinion relating to this CAFQ.

Ly

8. In the event that the partics cannot resolve a dispute by informal negotiations tnder

the preceding paragraph, Respondents may pursue the matter by subnutling is obijeciion fo the

Chief of the Waste Enforcement Branch of EPA in witting. Respondents’ written obijections must
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set forth the specific pomnts of the dispute. the basis for Respondents’ postiion and any matiers

which 1t consuders necessary for EPA’s delermmunation.

59, Complamant and Respondents shall have thirty (307 days from seceipt of

Bespondents’ written objections to attempt to resolve the dispute through formmal discyssions.

50, Within sixty (60) days of EPA’s receipt of Respondents” wrilten objeciions, EPA

through the Chief of the Waste Enforcement Branch of EPA, will provide fo Respondents in

writing EPA’s decision on the pending dispute.

61, If Respondents disagree with the written decision, the Respondents mav, within

thirty (30) davs of receipt of the wntien decision, appeal to the Director, Waste and Chemucal

Enforcement Division. Respondents’ appeal must set forth the specific pomnts of the dispute, the

bazsis for Respondents’ position and any matiers which 1t considers pecessary for EPA’s

deternupation. Within thirty (30) davs of receipt of the appeal, the Durector, Waste and Chemical

Eoforcement Division will issue a written decision.

62, If Respondents disagree with the written decision of the Director, Waste and

Chermcal Hoforcemeni Division, within sixty (603 davs of receipt of the Dhrector’s decision,

Respondenis mavy file an appeal of that deciston with the Environmental Appeals Board (“EAB™).

63. The Parties may. by mutual written agreement, extend anv of the time periods

provided for in the dispute resolution process.

. Force Maisure ‘\:,\,;"I‘{ Formatted: Font Bold, Underline

~
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64, A “Force Majeure event” is any event bevond the control of Whole Foods Market, A B C, .. +Startat 1+ Alignment: Left + Aligned at:
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s contractors, or any entity controlled by Whole Foods Market that delavs the performance of

anv obligation under this CATO despiie Whole Foods Market's reasonable efforts to fulfill the

oblisation. “Reascnable efforts” inchudes anticipating any potential Force Majeure event and
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addressing the effects of anv such event: (13 as i 13 occurring, and (2) after it has occnrred, such

that the delay 15 minimized to the sreatest extent reasonably possible,

63,

A

Whole Foods Market agrees to notify the Untled States by writien niolice as soon

as possible, but not later than 72 bours after the e Whole Foods Market first knew of any evend

which might constibnte a Force Majeure event. The written notice Whole Foods Market subruts

pursuant to ihis Paragraph will indicate whether Whole Foods Market claims that the delav should

be excused due 1o a Force Majcure event. The notice will describe the basis for Whole Foods

Market’s contention that it experienced a Force Majeure delay, the anticipated lensth of the delay,

the cause or causes of the delay, the measures taken or o be taken fo prevent or mmninize the

delay, and the tmetable by which those measures will be mmplemented. Whole Foods Markst

66, {f the United States finds that a delav in performance i3, of was, caused by a Force

Maieure event, the Untted States agrees to extend the tume for performance, in writing, for a period

to compensate for the delav resulting from such event, and stipulated penalties will not be due for

such a period. In proceedings on any dispule regarding a delay i performance, Whole Foods

Market will have the burden of proving, by a preponderance of the evidence, that the delay 15, or

was, caused by a Force Majeure event and that the amount of additional Hroe requesied is necessary

to compensate Tor that event.

67. An extension of one compliance date based on a particular event will not

antomatically extend anv other compliance date. Whole Foods Market will make an individual

showing of proof recarding the cause of each delaved moremental step or other reguirement for

which an extension is sought.

35.4 aption-tentiie- O B shall beastheir-cum-aasicand-attomeys fogd
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. Notification,

\
\
5,

N
5

~

i _Unless otherwise specified herein, whenever notice is required to be given,

whenever a report or other document is required to be forwarded by one party to another, or
whenever a submission or demonstration is required to be made, it must be directed to the
individuals specified below at the addresses given, unless these individuals or their successors give
notice in writing to the other parties that another individual has been designated to receive the
communication:

Complainant:

Chief, Waste Enforcement Branch

Waste and Chemical Enforcement Division
Office of Civil Enforcement

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W. (MC 2249A)
Washington, D.C. 20460

Respondents:

Whole Foods Market Central Office
Attn: John H. Hempfling II

550 Bowie Street

Austin, TX 78703

*.

F. Termination and Satisfaction,

e

\
\

~

At such time as the Respondents believe it has completed all of the requirements of

this CAFO, they mav request that EPA concur whether all of the requirements of this CAFO have

been satisfied. Such request pwst beRespendents-shall-se-eertidy in writing and shall provide the

necessary documentation o establish whether there has been full compliance with the terms and

conditions of this CAFO. EPA will respond to said request in writing within ninety (901 davs of

receipt of the request. This CAFQ shall terminate when all actions required to be taken bv this
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CAFO have been completed, and the Respondents have been notified by the EPA m wriling that

this CAFO has been satisfied and fermunated. 3

forth-an-Paragraph- —Haless-ERA-objects-in-wiihng-within-sixty{60)-days-of receipt-of

Respondents’certitication,—then-this-CAFO-shall {erminate —on-the-basis—et - Respondents”

serfication:

(3. Miscellaneous Effective Diate M Formatted: List Paragraph, Numbered + Level: 1 +

N Numbering Style: A, B, C, ... + Start at: 1 + Alignment:

70, Unless specifically allowed under the terms of this CAFC, this CAFO may be«\k\_ Left + Aligned at: 0.5" + Indent at: 0.75"

amended or modified only by writlen agrcement executed by both the EPA and each Respondent.

71, The headings in this CAFO are for convenience of reference onlv and shall not

affect mterpretation of tius CAFD,

12, The Parties to this CAFO shall bear their own costs and atiomeys fees an this

matier,

3. The Hifective Date of tThis CAFO is the date effectiveupen-the Hilingofthe Final

Order 1s filed with the Bnvironmental Appeals Board. 40 C.FR. §§ 22.318(b}2) and 22.31(b).
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AGREED AND CONSENTED TO:

FOR COMPLAINANT:
Date:
Greg Sullivan, Acting Director
Waste and Chemical Enforcement Division
Office of Civil Enforcement
Oftice of Enforcement and Compliance Assurance
United States Environmental Protection Agency
Date:

(Counsel for Complainant)

Waste and Chemical Enforcement Division

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
United States Environmental Protection Agency
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FOR RESPONDENT WHOLE FOODS MARKET GROUP, INC.:

Date:

FOR RESPONDENT WHOLE FOODS MARKET CALIFORNIA, INC.:

Date:

FOR RESPONDENT MRS. GOOCH’S FOOD MARKETS, INC.:

Date:

FOR RESPONDENT WHOLE FOODS MARKET PACIFIC NORTHWEST, INC.:

Date:

FOR RESPONDENT WHOLE FOODS MARKET ROCKY MOUNTAIN/SOUTHWEST, L.P.:

Date:
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